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MCI Communications Corporation ("MCI") hereby submits its reply comments concerning

installment payment issues affecting licensees in the broadband PCS C- and F- Blocks. More

than sixty parties submitted initial comments reflecting a wide range of opinion on what

measures (if any) the Commission should implement in response to several informal proposals

for alternative financing arrangements for broadband PCS C- and F-Block licensees. The ~

Commission's Wireless Telecommunications Bureau (Bureau) also sponsored a public forum on

June 30, which provided an opportunity for representatives of C- and F- Block interests and the

investment community, as well as the public, to present additional views.

Bureau's June 30 forum. In these brief reply comments, MCI will first address three issues: (i)

the importance of focusing on the end goal, attaining the objectives set forth in Section 309(j) of

the Communications Act of 1934, as amended (the "Act"); (ii) the absence of any legal

requirement that further proceedings be conducted before the Commission may act on the

pending requests for relief; and (iii) the need for prompt, decisive and far-reaching action. MCI

will then address Omnipoint's contentions that restructuring might result in a subsidy for C

Block resellers and give resellers an incentive to engage in predatory pricing.



A. Important Statutory Objectives, Including Competition And Diversity, Would Be
Realized If, But Only If, Rule Changes Proposed By MCI And Others Are Adopted
And Implemented.

When Congress authorized the Commission to employ a system ofcompetitive bidding, or

auctions, for awarding spectrum licenses, it enumerated a series of objectives, including "the

development and rapid deployment ofnew...services for the benefit of the public, without

administrative or judicial delays" (Section 309(j)(3)(A)); "promoting economic opportunity and

competition...by avoiding excessive concentration oflicenses and by disseminating licenses

among a wide variety of applicants, including small businesses, rural telephone companies, and

businesses owned by members ofminority groups and women" (Section 309(j)(3)(B)): and

"recovery for the public of a portion of the value ofthe public spectrum resource made available

for commercial use..." (Section 309(j)(3)(C)). Many ofthe commenters who oppose relief focus

only upon the last of the aforementioned objectives, and seek to elevate recovery of the full bid

price to a position of paramount importance.! They urge the Commission to conduct further

administrative proceedings in the form of still more notice-and-comment rulemakings before

considering requests for restructuring or other relief.

Not surprisingly, many of these commenters are incumbent wireless operators or licensees

who benefit from further delayed entry of new competitors. Some commenters go so far as to

threaten litigation unless the Commission takes action to reclaim and reauction the spectrum or

otherwise vindicate their alleged rights as "losing bidders" in the C-Block auction. Some

opponents suggest that the Commission allow C-Block licensees to partition or disaggregate

spectrum and sell a portion to adjoining or in-market wireless licensees, a "solution" that, in

many instances would not only fail to advance the statutory objective ofpromoting economic

1 It is notable that many of the parties who oppose any relief have themselves received the right to use, or to
continue to use, valuable spectrum without any substantial payment whatsoever, via waivers (Nextel- formerly
Fleet Call; see 6 FCC Rcd 1533 (1991)), wireline set-asides (BellSouth, Southwestern Bell, Sprint Corp.), or
lotteries (Point Enterprises), or have obtained the right to claim a license without competitive bidding via pioneer's
preference grant (OmniPoint). Having "gotten theirs," the incumbents oppose the admission of anyone else to their
exclusive club.
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opportunity and competition, but one which would run directly contrary to the statutory mandate

to avoid excessive concentration oflicenses. 2

There have been a number of proposals presented to the Commission which are worthy of

consideration. Ultimately, the Commission's decision should be based on an evaluation of which

course best achieves the objectives of Section 309(j) and, more broadly, the public interest.

Neither the objectives of Section 309(j) nor the public interest will be served if the Commission

fails to act quickly and decisively, ifit fails to reduce the net present value ofC-Block bids to

$10 per POP or less, or ifit imposes unreasonable and commercially unacceptable conditions on

any restructuring plan it may ultimately adopt. Neither competition nor consumers will be well

served by the adoption of halfway measures that, in the end, fail to assure viability of the C

Block as a whole.

Further, the Commission must ensure that its control group, ownership and attribution, and

unjust enrichment restrictions are not so stringent as to effectively foreclose otherwise available

sources of funding, either domestic or foreign. The Commission should streamline and simplify

the control group rules, ownership and attribution rules, so that the control group is only required

to maintain de jure and de facto control.3 Changes are needed in three areas: allowing the control

group and potential investors to determine the percentage of equity held by the control group

through negotiation;4 allowing up to 49.9 percent of the equity to be held by a single minority

2 COmpare ALLTEL at 4-5, advocating that the Commission "require distressed licensees [to explore assignment,
partitioning and disaggregation] opportunities prior to providing some other form of administrative largesse" m
Horizon Personal Communications at 8: "If the current financial climate destroys most of the C-Block players, only
those C-Block licensees who are aligned with A-, B-, D- or E-Block carriers will be able to move forward
unaffected."

3 ~,~, Duluth PCS at 2, Fortunet at 5, Indus at 3, and DnQue at 6.

4 DnQue at 6.
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shareholder;5 and allowing foreign investment up to the limits authorized in the forthcoming

Commission rules implementing the WTO agreement on Basic Telecommunications.6 These

changes would maximize the potential pool of investors, while at the same time ensuring both

that entrepreneurs retain control of the entrepreneur block licenses and that viable businesses

emerge from this process.

Although some opponents assert that "a deal is a deal" and the C-Block bidders should be

required to "make the government whole," the comments and presentations by Toronto

Dominion, Bear Steams, The Yankee Group and others have clearly and persuasively

demonstrated that the capital markets will not now fund these systems. Further evidence that the

capital markets will not support high per pop valuations for C-Block systems (which will

typically be the fourth or fifth broadband wireless entrant in major markets) is provided in the

attached exhibit. The attached diagram depicts market value, on a per-POP basis, of

representative domestic and international wireless operators. This diagram clearly shows that the

incumbent monopoly and duopoly carriers possess a substantial advantage (in terms of their

ability to create shareholder value) vis a vis later entrants. The "Spectrum Economics" exhibit
t

attached to MCl's initial comments illustrated the substantial disadvantage that new entrants face

when they are required to compete with incumbents who paid lower spectrum fees or no fees at

all. By year 10, we projected that C-Block licensees will be required to allocate 38% oftheir

total revenue to repayment of spectrum costs, as against only 13% for the largest AlB Block

licensees and zero for cellular. Imposition of spectrum fees on only the latest entrants

exacerbates the time to market and other disadvantages (.e.g., smaller coverage areas) that they

5 MCI had earlier proposed that the Commission permit the amount ofequity held by a single non-attributable
investor to be increased from 25% (II3 of the total non-control group equity) to 37.5% (II2 of the total non-control
group equity). In light of the comments ofGeneral Wireless, Inc. (proposing an increase to 49%) and Fortunet
(advocating the application of the WCS attribution rules), MCI now believes there is no inherent reason for limiting
the flexibility of any DE to take advantage of financing opportunities, including those that may entail a 49.9% single
minority shareholder, so long as de facto and de jure control rests with the control group.

6~,~, Fortunet at 6-7, Indus at 5-6. Pending the adoption of rules implementing the WTO agreement (which
may completely remove barriers to investment from certain nations and liberalize the restrictions as they relate to
investment from other nations), the Commission may still require that specific investors and the proposed ownership
structure be submitted for prior approval.
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already face. This new data further supports the view expressed by many commenters that, if the

Commission were to reclaim and reauction the spectrum, it would be unlikely to receive bids

anywhere near those received in the first auction. In fact, more recent wireless auction results and

current valuations on the attached exhibit suggest that rational valuations are below $10 per POP,

as articulated by many of the financial witnesses.

Perhaps the financial situation would have been different had the Commission been able to

conduct the C-Block auction concurrently with the A and B-Block auction, or immediately after

the A- and B-Block auction as it had originally intended, or ifthere had not been a general (and

significant) downturn in the market valuation of wireless stocks following the C-Block auction,

or ifthe Commission had adopted a different set of rules (e.g., ifit had not claimed a first lien

position vis a vis equipment vendors and those providing buildout capital, or if it had imposed

less stringent limits on the percentage of equity held by the members of the control group).

However, it is not possible to tum back the clock and the Commission must now decide how best

to achieve its objectives going forward. MCl continues to believe that the best course is for the

Commission to make available a restructuring plan or series of restructuring options which

incorporate significant changes in financing tenns. It is critical that this restructuring plan be

aggressive enough to assure the financing and rapid deployment ofC-Block licensees' systems.7

As described above, MCI supports streamlining and simplification ofthe control group,

ownership and attribution rules. The Commission should also consider relaxation of the unjust

enrichment rules, particularly in situations where an entrepreneur block licensee is unable to

finance buildout of one or more geographic areas, and no purchase offers are received from a

designated entity within a reasonable period of time.

7 As explained by Holland~ il1 at 1 and Horizon at 2-3, it is necessary for C-Block to be broadly successful if
PCS subscribers are to enjoy wide availability of service and roaming capabilities.
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B. There Is No Legal Requirement That Further Proceedings Be Conducted Before
The Commission May Act On The Pending Requests For Relief.

Several commenters assert that the Commission may not proceed on a waiver basis, but must

conduct a further notice and comment rulemaking before authorizing restructuring of C-Block

debt or revising the C-Block and F-Block payment terms, either for individual licensees who are

facing potential default or for licensees generally. The Commission has broad discretion in

determining, in a given instance, whether it should proceed through the adoption of general rules,

or on a more particularized basis. Those who argue that the purpose of the rule would be

eviscerated if the Commission were to grant numerous waivers ignore the fact that the

Commission often proceeds onjust such a basis. For example, last Fall the Wireless Bureau

issued an order (DA 96-1726, Released October 23, 1996) adopting criteria by which the

Licensing Division was to process approximately three thousand three hundred (3.300) requests

for waiver of the 800 MHz SMR licensing freeze. 8 Whether the Commission decides to modify

the rules generally, or to grant relief in particular instances,9 there is no need to conduct a further

notice and comment proceeding. The Commission has a proceeding underway (the instant

docket) in which it is considering revisions to its rules for auctions, including a number of the

same changes advocated in comments submitted in response to the Bureau's notice. The notice

solicited comment on issues related to C-Block and F-Block installment payments; there can be

8 BellSouth, at 22, asserts that "MCI is asking the Commission to eviscerate the rule" by urging the Commission to
grant requests for relief on an as-needed basis, and that if the MCI-recorrunended approach were adopted, "the
decision whether to grant a waiver would essentially be automatic, not a decision based on rational, articulated
standards as required by the case law." Similarly, CIRI asserts that any waiver policy would be inherently arbitrary
and vulnerable to a court challenge. Neither allegation is true. Under the approach MCI recorrunends, either the
Commission, or the Bureau acting under delegated authority, would adopt rational, articulated standards which
could then be applied in similar cases as the need arose. That is precisely what the Corrunission has done in
numerous instances, including the 800 MHz SMR license freeze decision cited in the text, and neither BellSouth,
CIRI nor any other party has demonstrated that it cannot lawfully be done here.

9 Some parties, including BellSouth (at 21), assert that the Commission is somehow limited to the narrow "grace
period" relief described in Section l.211O(e)(4)(ii). The "grace period" provision was adopted early on, at a time
when the Commission did not foresee the possibility that there would be numerous requests for relief or that
requests for relief would occur prior to a technical default (i.e., failure to make payment when due). The provision
does not in any way limit the Commission's flexibility to respond to changed circumstances. The Commission has
authority, in appropriate cases, to suspend its rules (as it has done in the case of the March 31 installment payments)
or to grant relief through rule modifications or waivers.
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no doubt, judging by the numerous comments filed and the number of participants and attendees

at the June 30 public forum, that interested parties have received adequate notice and have been

given an opportunity to make their views known. There is simply nothing to be gained (apart

from further delay, which may be the objective of some commenters who operate systems

against which entrepreneurs will eventually compete) by releasing a separate notice of proposed

rulemaking covering the same issues.

C. In Order To Maximize Benefits To Consumers And Competition, The
Commission Must Act Quickly and Decisively; HalfMeasures Are Not Sufficient.

Whatever steps the Commission takes, it needs to move quickly and decisively. Failure to

act will disserve the interests of consumers and competition. Failure to act aggressively will

result in the inability of licensees to obtain needed funding to build their systems, further

delaying much-needed competition that entrepreneurs and small business owners are hoping to

bring to the wireless market.

To underscore this point, MCI submits the following excerpt from the "Bensche Marks" a

newsletter ofLehman Brothers analyst John M. Bensche, released July 1, 1997, summarizing the

second panel at the June 30 forum.

The finance panel was much more unified in their points of view. The panelists
were Norm Frost of Bear Stearns, Brian O'Reilly of Toronto Dominion Bank,
Gregg Johnson of BIA Capital, Mark Lowenstein from The Yankee Group, and
[John Bensche] from Lehman Brothers. The charge to this panel was to comment
on the restructuring proposals rather than debate whether a reauction or
restructuring was preferable. The panel was uniform in stating the current
discounted debt per-POP of approximately $23 was above the asset value the
capital markets were willing to attribute to PCS enterprises. Any "fix" should be
significant enough to bring the NPV of the debt well below the current asset
values (ballpark of $20 for public PCS companies), hence creating some equity
value. No one carne down firmly on a specific restructuring proposal, but general
consensus seemed to be that a restructuring should get to a maximum of $10 per
POP, and preferably lower.
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Even at this level, there is still risk that the capital markets could balk. We made
the point that investors would discount the C relative to the A and B comps due to
time to market, and we also theorized that FCC relief for the C could negatively
impact the values of the A and B stocks off which the C would be priced. We
provided a few charts showing how a restructuring incorporating an equity stake
being transferred to the government could allow the FCC to eventually recoup the
debt it is being asked to forgive, and perhaps plot a middle ground between the
vehement opposition to a restructuring and the public interest.

Even if the debt is restructured downward, most panelists indicated that the
government would probably have to give up its first lien position on the spectrum,
or at least share it, if any bank, vendor or high-yield debt capital was to be
attracted. Particularly in regards to proposals that a pre-payment or an open
market sale of the restructured debt be allowed, the transferability of the lien
would be required to generate any interest in that paper. Johnson made the point
that for companies below the mega-C players, the public markets and debt
markets were constrained, and the smaller entities would have to sell equity to
pre-pay government debt, hence making a pre-payment scheme unworkable
except for a few of the biggest players. All panelists encouraged the FCC to act
quickly and decisively.

In summary, the public interest will not be served ifthe Commission fails to act quickly and

decisively, ifit imposes unreasonable and commercially unacceptable conditions on any

restructuring plan, or ifit fails to reduce the spectrum cost of the C-Block licensees to a level at

or below the A- and B-Block spectrum cost. Halfway measures that fail to assure the desired

outcome will both frustrate entrepreneurs and postpone competition. The Commission should

streamline and simplify the control group rules, ownership and attribution rules, so that the

control group is only required to maintain de jure and de facto control. These changes would

maximize the potential pool of investors, while at the same time ensuring both that entrepreneurs

retain control of the entrepreneur block licenses and that viable businesses emerge from this

process. There is an urgent need for prompt, decisive and far-reaching action, if competition and

economic opportunity is to become a reality.
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D. Omnipoint's contentions that debt restructuring would subsidize resellers and
promote predatory pricing are without merit.

1. Omnipoint expresses concern that restructuring license debt might result in a "significant
and artificial subsidy"for large retailers ofC-Block services.

The terms and conditions ofthe resale agreements between C-Block licensees and resellers

were negotiated before restructuring and there is no evidence that these agreements will be

altered after restructuring. Therefore, the proposed debt restructuring will not result in a subsidy

for resellers ofC-Block services. Indeed, for a subsidy to exist for resellers after the debt

restructuring, such a subsidy must also have been present in the transfer price negotiated before

debt restructuring. 10 Omnipoint makes no logical case for why a negotiated transfer price that

was agreed upon before debt restructuring, which certainly would be presumed to be above

marginal cost, is suddenly below marginal cost simply due to a restructuring ofdebt.!!

2. Omnipointfurther contends that debt restructuring will give "the reseller every incentive to
engage in predatory pricing to eliminate competition .... (p. 7)"

Predatory pricing occurs when a firm with significant monopoly power reduces its price

below the short-run profit maximizing level in order to drive its rivals from the market so that,

following their exit, price can be raised above the level that could otherwise be sustained. 12

Predatory pricing, then, is specifically designed to monopolize a market. Given the market

structure in mobile communications, a predatory strategy by the C-Block licensees is highly

unlikely. First, the C-Block retailers are (in effect) the sixth entrant into the mobile

communications market and possess no significant monopoly power. Second, the C-Block

licensees control less than one-fifth of the spectrum capacity presently employed for mobile

10 This point assumes that debt restructuring were not anticipated by the parties and thus had no impact on the
previously reached agreements.

11 A subsidy is a direct payment made by the government which drives a wedge between the production cost of a
good or service and the price paid for that good or service by customers, with the retail price being less than the
marginal cost of production.

12 See David L. Kaserman and John W. Mayo, Government and Business: The Economics of Antitrust and
Regulation, Orlando, FL: The Dryden Press (1995)
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communications services. 13 It would be impossible, under this technical constraint, to

monopolize the mobile services market. Third, even if a predatory strategy was successful at

eliminating rivals (which, given the first two points, is impossible), the spectrum and equipment

ofthe eliminated firms could likely be brought back on-line without substantial sunk costs as

soon as the C-Block retailers attempted to raise the price to the monopoly level. 14 Fourth,

without substantial sunk costs since the C-Block licensees and resellers negotiated the transfer

prices before debt restructuring, the incentives of resellers remains unchanged. Finally, it is

unclear why a reseller of services would choose to incur losses (via a predatory strategy) in order

to benefit another party (the C-Block licensees). Clearly Omnipoint's concern regarding

predatory pricing is overstated.

WHEREFORE, MCI respectfully requests that the Commission take its views, as expressed

in its initial comments and these reply comments, into account in acting on the important issues

raised in this proceeding.

Respectfully submitted,
MCI COMMUNICATIONS CORPORATION

By:

July 8, 1997

13 Counting two cellular providers and the A, B, C, D, and F Blocks, there is a total of 170 Mhz allocated for
personal mobile communications services. The C block controls only 30 Mhz (or 17.6 percent). C-Block
licensees cannot substantially increase their share of spectrum capacity due to the FCC's present spectrum cap.

14 Note that since the C-Block licensees have contracted with multiple retailers, a predatory strategy would
require all the C-Block retailers to engage in a concerted effort to "eliminate competition" of all types other than,
of course, C-Block retailers.
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Community Service Communications, Inc.
33 Main Street, P.O. Box 400
Winthrop, ME 04364

Eliot J. Greenwald, Swidler & Berlin
for Comscape Telecommunications of
Charleston License, Inc.
3000 K Street, N.W., Suite 300
Washington, DC 20007-5116

William D. Chamblin, III
Conestoga Wireless Company
661 Moore Road, Suite 110
King ofPrussia, PA 19406

Gerald S. McGowan
Terry 1. Romine
Lukas McGowan Nace & Gutierrez
Attys for Conxus Communications, Inc.
1111 19th Street, N.W., Suite 1200
Washington, DC 20036

LauraC. Mow
Russ Taylor
Gardner, Carton & Douglas
for Creative Airtime Services, LLC
1301 K St., N.W., Suite 900, East Tower
Washington, DC 20005
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David C. Leach
Earle H. O'Donnell
Kristen M. Neller
Dewey Ballantine
1775 Pennsylvania Avenue, N.W
Washington, DC 20006

Michael K. Kurtis
Jeanne M. Walsh
Kurtis & Associates, P.C.
Attys for DiGiPH PCS, Inc.
2000 M Street, N.W., Suite 600
Washington, DC 20036

Richard L. Vega
for Duluth PCS, Inc.

St. Joseph PCS, Inc.
West Virginia PCS, Inc.

1245 W. Fairbanks Avenue, Suite 380
Winter Park, FL 32789-4878

James H. Barker, Nandan M. Joshi
Michael S. Wroblewski
Latham & Watkins
for Fortunet Communications, L.P.
1001 Pennsylvania Ave., N.W., Suite 1300
Washington, DC 20004-2505

Bertha L. Coffin
Kansas Personal Communication Services
P.O. Box 121
Council Grove, KS 66846

J. Jeffrey Mayhook
Magnacom Wireless, LLC
4317 NE Thurston Way
Vancouver, WA 98662

Rhonda McKenzie
McKenzie Telecommunications Group
15721 N. Greenway-Hayden Loop
Suite 101
Scottsdale, AZ 85260

Michael Czerwinski
Meretel Comm. Limited Partnership
One Lakeshore Drive, Suite 1900
Lake Charles, Louisiana 70629

David G. Fernald, Jr.
MFRIInc.
110 Washington St.
East Stroudsburg, PA 18301

Frederick M. Joyce
Ronald E. Quirk, Jr.
Joyce & Jacobs, LLP
Morris Communications, Inc.
1019 19th Street, PH-2
Washington, DC 20036

James L. Winston, Lolita D. Smith
James P. Schultz
Rubin, Winston, Diercks, Harris & Cooke
Nat'l Assoc. ofBlack Owned Broadcasters
1333 New Hampshire Ave., NW, Suite 1000
Washington, DC 20036

Lois E. Wright
Inner City Broadcasting Corporation
Three Park Avenue
40th Floor
New York, NY 10014

David Cosson
L. Marie Guillory
National Telephone Cooperative Assoc.
2626 Pennsylvania Avenue, N.W.
Washington, DC 20037

David Gusky
National Wireless Resellers Assoc.
1825 Eye Street, N.W., #400
Washington, DC 20006
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Douglas L. Povich
Kelly & Povich, P.C.
for National Wireless Resellers Assoc.
nOl 30th Street, N.W., Suite 300
Washington, DC 20007

Robert S. Foosaner
Lawrence R. Krevor
Laura L. Holloway
Nextel Communications, Inc.
1450 G Street, N.W., Suite 425
Washington, DC 20005

John M. Dolan
Northcoast Communications, LLC
6800 Jericho Turnpike, Suite 120 West
Syosset, NY 11791

Howard Seife, N. Theodore Zink, Jr.
Winston & Strawn for
Official Committee ofUnsecured Creditors
ofPocket Communications, Inc.
200 Park Avenue
New York, NY 10166

Mark J. Tauber
Mark J. O'Connor
Piper & Marbury, LLP
Omnipoint Corporation
1200 19th Street, N.W., Seventh Floor
Washington, DC 20036

Charles C. Curtis
OnQue Communication, Inc.
817 North East 63rd Street
Oklahoma City, OK 73105

William R. Richardson, Jr.
Lynn R. Charytan
Wilmer, Cutler & Pickering
for Pocket Communications
2445 M Street, N.W.
Washington, DC 20037

John Q. Hearne
Point Enterprises, Inc.
100 Wilshire Boulevard, Suite 1000
Santa Monica, CA 90401

Henry I. Buchanan, III
Rural Telephone Finance Cooperative
2201 Cooperative Way
Herndon, VA 20171

Sylvia Lesse
Stephen G. Kraskin
Kraskin & Lesse, LLP
for The Small Business Coalition
2120 L Street, N.W., Suite 520
Washington, DC 20037

Richard S. Myers
Jay N. Lazrus
Myers Keller Comm. Law Group
SouthEast Telephone Limited Parnership
1522 K Street, N.W., Suite 1100
Washington, DC 20005

Carol L. Tacker
Southwestern Bell Mobile Systems
James P. Tuthill
Pacific Bell Mobile Services
17330 Preston Road, Suite 100A
Dallas, TX 75252

Craig Shirley
Karen Kerrigan
Spectrum Watch
122 South Patrick Street
Alexandria, VA 22314

Jay C. Keithley
Sprint Corporation
1850 M Street, N.W., Suite 1100
Washington, DC 20554
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Joel Ader
Bellcore
2101 L Street, N.W., 6th Floor
Washington, DC 20037

Jonathan M. Chambers
Sprint Spectrum L.P. d/b/a Sprint PCS
1801 K Street, N.W., Suite M-112
Washington, DC 20006

Cheryl A. Tritt
James A. Casey
Morrison & Foerster LLP
for Sprint Spectrum L.P. d/b/a Sprint PCS
2000 Pennsylvania Ave., N.W., Suite 5500
Washington, DC 20006

Herbert R. Bivens
Tennessee L.P. 121
311 North Chancery Street
McMinnville, TN 37110

Ian S. Crowe
Melissa S. Glass
Brian 0' Reilly
TD Securities, Inc.
31 West 52nd Street
New York, NY 10019-6101

James L. Winston, Steven J. Stone
Lolita D. Smith, James P. Schulz
Rubin, Winston, Diercks, Harris & Cooke
Urban Communicators PCS Limited Partner.
1333 New Hampshire Ave., NW, Suite 1100
Washington, DC 20036

**HAND DELIVERED**
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